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THE HYPOTHETICAL PROBLEM

CONVEG, Inc. is a very large U.S. food products conglomerate,
substantially vertically integrated from production on numerous large farms
that it owns, processing facilities, and distribution to retailers. It produces a
variety of food products. During early 1997, CONVEG acquired about half
of the South Florida tomato and winter vegetable farms, leaving the
remaining farms mostly owned by family corporations, mostly quite small.
CONVEG and the other Florida growers discovered that despite the
agreement between Mexico and the United States, Mexican tomatoes were
continuing to gain increased shares of the U.S. market. The 1996-97 season
results appear to show that Mexican growers did not sell tomatoes below the
agreed upon price, but they increased their share nonetheless. Winter
vegetables from Mexico that were not part of the 1996 agreement also
continued to gain an increased market share.
CONVEG and the growers have met to consider what they might do to
lessen the impact of Mexican tomatoes and winter vegetables on the Florida
market and on other markets in the United States. With the aid of in-house
counsel from CONVEG, they have thought of the following and have
retained a law firm to consider these actions and any others that might be
appropriate.
1. Initiate a Section 201 action (also referred to as a safeguard or escape
clause action) under Section 201 of the Trade Act of 1974.
2. Initiate an antidumping duty action under Section 1673 of the Tariff
Act of 1930.
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3. Initiate a countervailing duty action under Section 1671 of the Tariff
Act of 1930.
4. Seek the initiation of a Section 301 action under the Trade Act of
1974.
5. Seek the initiation of a Section 337 action under Section 1337 of the
Tariff Act of 1930.
6. Seek the blockage of imports of tomatoes and winter vegetables on the
grounds that they threaten U.S. agriculture and consumers because of the
likelihood of their carrying diseases.
7. Urge federal legislation that would alter the definition of "industry" in
Section 202, as promoted in 1996 by Senator Graham and Representative
Shaw, both of Florida.
8. Urge federal legislation that would require inspection of tomatoes and
winter vegetables in Mexico before exporting, comparable to the 1957
Poultry Products Inspection Act regarding inspection of chickens. This
would bar the importation of tomatoes and vegetables that are not
healthful or fit for human food and require inspection in Mexico to adopt
sanitary inspection facilities that are the "same as" those in the United
States.
9. Urge federal legislation requiring all states to inspect all produce
entering the state for sale from abroad for compliance with labeling,
packaging, sanitary and phytosanitary (diseases and pests), and other
rules. Include a mandatory inspection fee.
10. Urge the U.S. Trade Representative to adopt administrative requirements requiring Mexican tomatoes to be shipped in the same type
of boxes as are used in the United States. Mexican tomatoes are shipped
in egg-carton type boxes, while U.S. tomatoes are shipped in ordinary
cartons.
11. Urge similar changes to labeling laws so that each individual tomato
from Mexico would have to have a permanent, indelible label designating
Mexico as the place of origin.
12. Urge all states, especially Florida, to adopt state laws requiring
inspection of all tomatoes and winter vegetables at the state border for
compliance with federal and state labeling, packaging, phytosanitary, and
other rules. Require a mandatory inspection fee.
13. Urge all states, especially Florida, to adopt a program for frequent
inspections in supermarkets for proper identification of the country of
origin. Impose substantial requirements and fines for the destruction of
any noncomplying goods.
14. Take any other appropriate action.
The Mexican growers, acting as a trade association of growers called
AGMEX, are obviously concerned about these proposed actions and have
assured the Florida growers that they will respond to each initiative. One
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concern is that although the International Trade Administration (ITA) of the
U.S. Department of Commerce had found no dumping of Mexican tomatoes
in 1980, in 1996, it reached an opposite conclusion. AGMEX will further
consider the following:
1. Commence a petition before NAFTA to challenge any violation of
U.S. obligations under NAFTA.
2. Commence a petition before the World Trade Organization (WTO) to
challenge any violation of U.S. obligations under the WTO.
3. Challenge any adverse decision from a countervailing duty or dumping
action in the United States under Chapter Nineteen of NAFTA or under
the dispute procedures of the WTO.
4. Challenge any other adverse decision such as a Section 201 or 301 or
337 decision under Chapter Twenty of NAFTA or the dispute procedures
of the WTO.
5. Respond to any unilateral changes in the U.S. laws as permitted under
the rules of NAFTA or the WTO.
6. Adopt similar measures regarding labeling, packaging, sanitary and
phytosanitary, and other rules to govern U.S. exporters of food products
to Mexico, such as apples and other fruits, and especially with regard to
the import of California tomatoes and tomato products, which have
substantially increased under NAFTA.
7. Initiate a "Buy Mexican" campaign in the agricultural industry directed
to Mexican restaurants, institutions, and consumers, all subsidized with
federal funding.
8. Require all foreign fast food companies to buy Mexican food products.
9. Take any other action deemed appropriate.
Our function will be to work through the -above conflict, addressing each
possible action by the Florida growers, by the U.S. government, and by any
state governments. We will consider the lawfulness of each proposal. We
also will consider the role NAFTA and the WTO might play as a result of
Mexico's threat to take the conflict to those organizations, plus the likelihood
of success if Mexico challenges any ITA or International Trade Commission
(ITC) determinations in a NAFTA or WTO dispute panel.
H.

INTRODUCTORY REMARKS

WELCOME BY DONNA SOLEN, EDITOR-N-CHIEF, FLORIDA JOURNAL OF
INTERNATIONAL LAW, AND DEAN RICHARD MATASAR

This year's symposium is on a very timely issue, involving huge
agricultural interest. Today, we have a distinguished panel of experts on
international commercial law and international trade. I would like to thank
the many people who made this symposium possible, including Dean Richard
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